Life, Family and Property in the Abode of War
We have now seen several examples of changes to Islamic law occurring as a result of the political and social pressures brought about by the Reconquista. This chapter focuses on such changes which occurred in the laws governing protection for the lives, family and property of Muslims who live in the abode of war.1 I document two periods in which changes to these laws occurred. The first period is that of the early Mālikī jurists of the Maghrib and al-Andalus, and the second that of the Mālikī jurists of the late Reconquista-period. I suggest that the issue of granting rights to Muslims living in the abode of war had considerable political implications and that jurists took these into account in their formulations of the law. During the first period of change, the jurists modified Mālik's laws which had been formulated in the Islamic heartlands in order to make them more appropriate to the needs of al-Andalus which, because it was a frontier society, encountered the case of Muslims living under non-Muslim rule more frequently. During the late Reconquista period, for reasons which will be discussed, some jurists advocated a return to the position of Mālik. -Islamī, 1984) , 2: 533. 8 In this same passage, Mālik's opinion is also solicited and he says that she should be returned.
Ibn al-Qāsim says that Mālik really means that she should be returned, but only at a price. It is, of course, unclear whether Ibn al-Qāsim is correct in his interpretation of Mālik, but his interpretation is in broad harmony with Mālik's thinking on related issues. It is difficult to understand precisely what makes a person who captures a slave woman obliged to sell her back to her former owner if he still wants her. This obligation appears to be a moral one
